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SUMMAUY  OF  FtNIHNGS  AND  RKCOMMFNDAT TC NS 


The  Subcommittee  on  State  Legal  Services  and  Election 
Laws  recommends  that  the  1079  Montana  Legislature 
eneacl  ,1  bill  I  o  generally  revise  the  laws  relating 
t'  i  i  •  1  <  ;c  Lion:;  . 

The  Subcommittee  on  State  Legal  Services  ar.d  Election 
Laws  finds  that  there  may  be  consti tutiona]  problems  with 
the  current  method  of  appointment  of  the  Commissioner 
of  Campaign  Finances  and  Practices  and  recommends  that 
the  46th  Montana  Legislature  work  with  the  Governor 
during  the  legislative  session  to  develop  legislation 
that  would: 

(a)  provide  for  a  6  year  term  of  office  for  the 
Commissioner  of  Campaign  Finances  and  Practices 
instead  of  the  current  5    year  term; 

(b)  provide  for  a  method  of  appointing  the 
Commissioner  of  Campaign  Finances  and  Practices 
that  would  insure  proper  authority  anc 
eliminate  possible  constitutional  problems; 

and 

(c)  clarify  the  existing  statutes  to  insure  that  the 
individual  selected  to  serve  as  Commissioner  of 
Campaign  Finances  and  Practices  may  net  serve  as 
the  Commissioner  longer  than  six  year:;  and  prohibit 
the  individual  from  being  a  candidate  for  office  for 
.i  period  of  five  years  after  servinq  as  Commissioner, 

The  Subcommittee ,  further,  recommends  that: 

(a)  the  term  of  office  of  the  current  Comr.issioner 

of  Campaign  Finances  and  Practices  be  extended  to 
January  L981  to  allow  for  the  orderly  transition 
to  ,i  six  year  t  <  >rm  of  office;  and 

(b)  the  currcnl  Commissioner  of  Campaign  I  inances 
and  Practice  not  be  allowed  to  succeec  himself. 


1  - 


INTRODUCTION 


The  need  to  study,  reorganize,  and  substant  Lall^  revise 
Montana  election  laws  has  boon  a  mat  tor  of  considerable 
concern  to  the  last  several  Legislatures.   Report  No.  24  of 
the  Montana  Lcgislal  Lve  Council  in  1068,  in  its  analysis  of 
municipal  elections,  recommended  that  "more  detetiled  study 
of  all  types  of  elections  and  alternatives  should  be  made 
prior  to  changing  those  election  procedures."      a  result 
of  the  1968  study,  a  minor  revision  of  election  laws  was 
effected  in  1969.   However,  there  had  been  no  substantial 
detailed  followup  study  of  the  entii   i  Led  ion  laws  --  their 
problems  and  possible  solut  ions. 

In  1973,  an  interim  study  by  the  Subcommittee  or  Constitution, 
Elections,  and  Federal  Relations  recommended  extensive  work 
on  code  revision  to  solve  the  problems  ass   dated  with  laws 
governinq  elections.   The  1973  study  outlined  w  despread 
problems  with  the  exist  Lng  election  code  that  could  only  be 
rectified  with  sweeping  clianqes  in  elect  ion  !  aw:. --changes 
designed  to  cut  down  and  consol  Ldate  the  law,  provide  for 
uniformity  in  election  procedure,  and  provide  administrative 
channels  for  solving  elect  Lon  problems  before  they  occur. 
The  changes  recommended  by  the  Subcommittee  were  designed  to 
solve  the  numerous  problems  plaguing  Montana  election  laws, 
and  to  contribute  to  grcatei  voter  turnout  and  lower  overall 
election  costs.   The  following  measures  were  recommended  in 
1973  for  further  .let  ailed  study: 

(1)  Consolidate  all  election  codes  into  one  title  and 
organize  them  topically; 

(2)  Consolidate  all  regular  local  elecltions  including 
municipal,  county,  school  district,  and  other 
district  elect  L on s ; 

(3)  Establish  a  statewide  elect  Lon  administration 

(probably  in  the  o1  l  Lee  o1  I  tie  Secret,  ry  of  State) 
with  legal  authority  to  promulgate  adi  linistrative 
regulations  for  conducting  elections  and  to  provide 
authoritative  guidance  and  answers  for  local 
problems . 

(4)  Pare  to  a  minimum  the  administrative  detail  contained 
in  the  elect  Lon  code:;  and  allow  these  details  to 

be  determined  administratively. 


The  44th  Le  lislature  adopted  HJR  24,  which  requested  the 
Committee  01  Priorities  to  appoint  a  select  committee  to 
study,  reorganize,  and  revise  Montana's  election  laws  and 
election  procedures.   The  study  was  not  amonq  those  selected 
for  interim  work  by  the  44th  Legislature. 

The  Legislature  addressed  election  law  reform  aqain  in  1977. 
The  45th  Legislature  recognized  that: 

(1)  except  for  the  recodification  by  the  41st 

1  -qislative  assembly  of  Montana,  the  election 
1  iws  of  Montana  have  not  undergone  substantial 
revision  since  192  1; 

(2)  tie  state  of  the  election  process  has  changed 
considerably  and  many  new  questions  concerning  the 
e  ection  process  have  arisen  since  1911; 

(3)  lacking  a  substantial  revision  and  faced  with  the 
need  to  answer  questions  concerning  the  election 
process,  a  piecemeal  approach  towards  election 
legislation  has  resulted; 

(4)  the  piecemeal  approach  has  not  satisfactorily 
answered  all  questions  and  further  has  directly 
contributed  to  the  greater  confusion  of  the  election 
process ; 

(5)  there  now  exists  a  system  of  election  law  not 
sufficient  or  totally  lacking  in  the  provision  of 

i  i form  control  over  elections;  and 

(6)  t  ere  is  a  need  for  a  state  law  creating  a  uniform 
svstem  for  all  elections  in  Montana. 

On  March  22   1977  the  45th  Legislature  adopted  House  Joint 
Resolution  Mo.  14  which  requested  that  the  Committee  on 
Priorities   give  high  priority  to  a  study  of  all  laws  pertaining 
to  elections  in  the  State  of  Montana  and  to  the  preparation 
of  a  revised,  code  of  election  law."   The  resolution  further 
stipulated  -:.hat  the  study  committee  request  assistance  from 
state  and  local  election  officials  in  conducting  its  study. 
The  Committee  on  Priorities  assigned  these  tasks  to  the 
interim  subcommittee  on  State  Legal  Services  and  Election 
Laws.   The  Subcommittee  requested  the  assistance  of  the 
Montana  Association  of  Clerks  and  Recorders  in  the  preparation 
of  a  reviser  code  of  election  laws.   The  Association  appointed 
a  Committee  of  5   clerk  and  recorders  from  representative 
counties,  both  large  and  small,  across  the  state.   This 
group  of  local  election  officials  together  with  representatives 
from  the  offices  of  the  Secretary  of  State  and  the  Commissioner 
of  Campaign  Finances  and  Practices  formed  the  nucleus  of  the 
group  assisting  the  Subcommittee  in  its  assigned  tasks. 


sjjbcj  >mm  i  tti ■:!•:  deliberations 

Tn  August  1077,  the  Subcommittee  met  for  the  first  time, 
elected  officers,  and  approved  a  detailed  study  plan  for 
election  code  revision.   After  reviewing  the  wore  of  previous 
election  law  studies  and  related  legislative  wor.-c  on  election 
reform,  the  Subcommittee  instructed  its  staff  to  prepare 
the  first  draft  of  a  revised,  unified  election  code  using 
the  report  from  the  interim  study  by  the  Subcomrr.it tee  on 
Constitution,  Elections  and  Federal  Relations  and  the  1973 
recommendations  relating  to:  (1)  code  consolidation;  (2) 
consolidation  of  local  elections;   (T)  statewide  administration; 
and  (4)  simplification  of  the  election  code.   This  constituted 
a  major  point  of  departure  for  the  study  and  established  a 
basic  set  of  initial  bill  drafting  instructions. 

In  addition,  the  Subcommittee  instructed  staff  to  use  the 
basic  outline  developed  by  the  Code  Commissioner  for  Title 
13  (Elections)  of  the  proposed  Montana  Code  Annotated  as 
the  in  it  Lai  organization  scheme  of  the  first  draft  of  a 
unified  and  revised  election  title.   The  Subcomir  ittee  was 
fortunate  to  be  able  to  undertake  their  work  concurrently 
with  the  recodification  of  all  Montana  laws.  The  recodification 
work  on  the  proposed  Title  13  was  substaintially  completed 
prior  to  the  Subcommi t  t < m • '  s  work  on  the  revised  election 
code.  Thus,  the  Subcommittee  was  able  to  save  valuable 
time  by  building  upon  tl     mndations  prepared  by  previous 
legislative  studies  md  the  ongoing  recodification  project. 
The  review  of  exist  Lng  eleel  ion  law  as  reorganized  and 
modernized,  without  substantive  change  for  the  proposed 
Title  13  of  the  MCA,  pointed  out  clearly  the  need  for  major 
overhaul.  In  order  to  remedy  all  of  the  inconsistencies 
within  Montana's  election  code,  the  Subcommittee  believed 
a  revision  was  needed. 

The  Commissioner  of  Campaign  Finances  and  Practices  agreed 
to  have  an  advisory  committee  work  on  the  initial  draft  of 
proposed  amendments  to  the  election  laws  relatir.g  to  campaign 
finances  and  practices.   This  advisory  committee  prepared 
draft  legislation  that  was  subsequently  reviewee  by  the 
Subcommittee  as  part  of  their  study  under  House  Joint  Resolution 
No.  14  anel  incorporated  in  the  revised  election  code  recommended 
by  the  Subcommittee. 

The  Subcommittee  assigned  the  task  of  reviewing  the  first 
drafts  of  the  revised  elect  ion  code  to  three  sul committee 
members,  who  in  consultat  ion  with  local  and  state  election 
officials  and,  together  with  persons  interested  in  election 
laws  formed  the  eleel  Lon  law  drafting  group  that  performed 
the  major  "mark  up"  of  the  proposed  legislation.   This 
election  law  draftinq  group  met  three  times:  each 


time  workim  for  long  hours  to  hammer  out  each  new  draft 
following  their  section-by-section  review  of  proposed  legislation, 
In  all  the  proposed  legislation  went  through  five  drafts  that 
were  reviewed  first  by  the  election  law  drafting  group  and 
then  brough  -  before  the  entire  subcommittee  for  review, 
comment,  recommendations  and  final  "action." 

On  August  4   1978,  the  Subcommittee  met  for  their  final 
deliberations  and  unanimously  approved  legislation  to  generally 
revise,  reorganize  and  update  Montana's  election  laws.   The 
recommended  legislation  contained  in  this  report  culminates 
more  than  1  '  years  of  sustained  legislative  work  aimed  at 
improving,  restructuring ,  and  streamlining  the  legal  framework 
for  the  election  processes  in  Montana,  that  have  remained 
substantial  .y  unattended  for  nearly  r>8  years.   This  effort 
has  been  long  over  due. 

The  unified   revised  election  code  prepared  and  recommended 
by  the  Subcommittee  attempt:;  to  meet  the  following  idea] 
standard:  : 

1.  that  it  is  clearly  written  in  laymen  terms; 

2.  that  it  is  arranged  in  a  logical,  orderly  manner; 

3.  th  it  it  is  concise; 

4.  that  it  clearly  delineates  authority  and  provides 
unif ormity ; 

5.  th  rt  it  insures  that  the  election  system  is  neutral; 

6.  that  it  details  a  system  that  is  administratively 
f e  isible;  and 

7.  that  it  is  sound  and  complete. 

The  major  features  of  the  proposed  election  code  are  discussed 
in  the  remainder  of  this  report.   The  recommended  legislation 
appears  in  its  entirity,  as  Appendix  C  to  this  report. 

The  Subcommittee  decided  not  to  accept  the  recommendation  of 
the  Commiss .oner  of  Campaign  Finance  and  Practices  to  alter 
the  method  if  appointing  the  Commissioner.   The  Subcommittee 
did  not  include  language  in  the  recommended  legislation  to 
revise  Mont  ma's  election  laws  concerning  the  appointment  of 
the  Commissioner  of  Campaign  Finances  and  Practices.   The 
Subcommittee  aq      that  there  may,  in  fact,  be  constitutional 
problems  wi  ;h  the  current  method  '^\'    appointment  of  the 
Commissione -.   (see  Appendix  A) 


-  (,  - 


However,  the  Subcommittee  did  recommend  that  the  46th  Legislature 
rectify  the  Identified  problems  by  working  with  the  governor 
during  the  Legislative  session  to  develop  legislation  that 
would : 

1.  provide  foi   i  f>  year  term  of  office  for  the  Commissioner 
of  Finances  and  Practices  instead  of  the  current  5 

year  term; 

2.  provide  for  a  method  of  appointing  the.  Commissioner 
of  Finances  and  Practices  that  would  . nsure  proper 
authority  and  eliminate  possible  constitutional 
problems ; 

3.  clarify  the  existing  statutes  to  insure  that  the 
individual  selected  to  serve  as  Commissioner  of 
Campaign  Finances  and  Practices  may  not  serve  as 
the  Commissioner  longer  than  six  year:  and  to 
prohibit  the  individual  from  being  a  candidate  for 
office  for  a  period  of  five  years  after  serving  as 
Commissioner. 

The  Subcommittee  further  recommended  that  such   egislation 
extend  the  form  of  office  of  the  current  Commissioner  of 
Campaign  Finances  and  Practices  to  January,  198!  to  allow 
for  the  orderly  transition  to  a  six  year  term  o   office  and 
to  stipulate  that  he  not  be  allowed  to  succeed  himself. 


" ...  the  ■      .  •    f   e       ■     ''■'■'•'     ■  •   .'  ■"  ' '  ■     and 

•  n         inter,  r,    nil    wh<  • 
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TOWARDS  A  REVISED  ELECTION  CODE 

Elections  ?re  the  touchstone  of  democratic  government.   They 
provide  for  the  mantle  of  popular  sovereignty.   Citizens  may 
use  the  lexer  I'!'1  of  elections  to  demand  responsiveness  and 
responsible  Lty  I rom  public  officials. 

Elections  end  the  individuals  who  administer  them  require 
coordinatic n.   They  key  to  the  successful  conduct  of  elections 
is  a  well-thought  out  statutory  framework  that  recognizes 
that  literr lly  hundreds  of  small  but  separate  tasks  must  be 
performed  correctly  and  in  sequence  in  order  to  conduct  a 
proper  election.   Each  of  these  tasks,  regardless  of  size, 
if  neglected  or  improperly  performed  as  scheduled  may  lead 
to  serious  election  day  disorder.   The  bill  recommended  by 
the  Subcomr ittec  is  designed  to  assist  local  and  state 
election  officials  in  avoiding  common  difficulties  that  have 
been  associated  with  elections  in  Montana. 

In  preparirg  the  draft  legislation  the  Subcommittee  attempted 
to  integrate  legal  and  procedural  considerations  with  policy, 
administration,  and  technological  considerations  that  relate 
to  the  pre] ar i\   Lon  for,  and  proper  conduct  of,  elections. 
The  ultimate  goal  was  to  avoid  adverse  consequences  in 
election  procedures  that  contribute  to  disenf ranchi sement  of 
voters,  delays  in  the  counting  of  ballots,  deter ioriation  of 
voter  conf:.dence  in  the  electoral  process,  and  substantial 
increases  ;>      "tion  related  costs. 

The  Subcommittee ' s  findings  reaffirmed  those  of  previous 
stuiy  grouj  s.   The  statutory  framework  for  the  election 
process  ha:  not  fully  met  the  expectations  of  the  political 
jurisdict ic ns  concerned  nor  of  the  citizens  involved. 
Current  lav  creates  confusion  concerning  state  and  local 
responsibility  and  organization  for  elections.   Local  election 
officials  ere  hampered  by  restrictive  legislation  that 
provides  1: mi ted  administrative  alternatives.   Montana's 
current  election  code  is  unbelievably  long  and  complex. 
There  appe;  rs  to  be  almost  infinite  detail  concerning  every 
phase  of  tl  e  process.   Many  legal  difficulties  stem  from 
this  basic  fact  of  excessive  detail  which  provides  little 
administra-  ive  discretion  either  prior  to  an  election  or 
even  in  the  midst  of  election  difficulties. 

It  should  come  as  no  surprise  that  many  election  officials 
are  unaware  of  some  election  law  provisions  or  that  some 
provisions  are  simply  not  followed.   Furthermore,  many 
provisions  of  existing  election  law  were  often  written  with 
little  r>  a    rd  for  operating  requirements,  cost  factors,  or 
realistic  vot  i ng  procedures. 


1.   M.  ric  M.  Harbor,  "Improving  the  Elect  ion  Process: 
A  Three-Part  Platform,"  National  Civic  Review,  Vol.  66,  No. 
(February,  1977) 


Those  factors  must  b     itematically  n  the 

process  of  formulating  an  integrated,  comprehensive  and 
truly  modernized  system  of  election  administration  and  the 
requistc  stati       framework.   The  Subcommittee  identified 
those  factors  which  would  contribute  to  improvement  in  the 
efficiency,  cquit'      1  simplicity  In  t      Lection  process. 

The  Subcommittee  recognized  the  need  for  greater  flexibility 
in  our  state  election  laws  to  meet  the  variety  of  circumstances 
may  arise  under  the  general  provisions  of  the  law.  Another 
need  recognized  by  the  Subcommittee  in  the  preparation  of 
the  revised  election  code  is  the  need  for  legislative 
consistency . 

Simplification  of  the  F 1  •  ction  Codes 

A   major  goal  of  the  proposed  bill  is  to  minimum 

the  administrative  detail  contained  in  th      ction  code  and 
to  allow  these  details  to  be  determi      Ldministratively .  In 
order  to  insure  the  maximum  feasible  de      of  administrative 
discretion  while  maintaining  integrity  in  the  election 
process,  the  Subcommittee  attempted  to  eliminate  excessive 
detail  throughout         posed  cod  .   Th         mittee  bill 
attorn;  ir  the  c]       of  inflexible  del  ail  from 

Montana':;  election  !  Lcials  often 

ignore,  because  they  are  either  ambigious,  contradictory,  or 
just  too  complicated  to  be  comprehensible. 

Throughout  the  proposed  election  code  there  hat  been  a 
conscious  effort  by  the  Subcommittee  to  str      ne  and  ease 
the  administration  i  I  .   The  Subcommittee  sought  to 

eliminate  ambiguous         ments  or  provisions  that  can  not 
be  effectively  enforced  and  to  eliminate  cumbersome  management 
systems  that  invite  error,  Inefficiency,  and  centribute  to  a 
lack  of  public  confidence  in  the  integrity  of  the  election 
process. 

The  value  of  thi;      roach  is  three  fold: 

1.  From  the  viewpoint  of  the  vot<  i ,  i  simplified 
election  process  means  enhanced  understanding  and 
confidence  in  the  system. 

2.  For  the  elections  administrator,  a  simple  system 
means  greater  accuracy  and  lower  co: 

3.  For  the  candidate,  simplification  of   he  system 
means  understanding  and  compliance  with  requirements 
imposed,  as  well  as  confidence  that  the  electoral 
results  will  accurately  count  the  v< 
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Code  Consolidation 

The  proposed  code  bill  consolidates  most  of  the  laws  relating 
to  electiors  into  a  single  title.   The  work  completed  by 
recodificat  Lon  consolidated  in  Title  13  (Elections)  the  old 
R.C.M.  Titles  23  and  37.   The  remainder  of  the  MCA  contains 
a  substant: al  number  of  elect  ion  provisions  for  various 
specific  elections,  which  were  not  incorporated  into  Title 
13.   The  Subcommittee  bill  attempts  to  identify  and  amend 
all  these  : pecif ic  elections  so  that  the  procedures  and 
provisions  of  Title  13  apply.   Only  school  law  in  Title  20, 
MCA,  remains  exempt  from  the  provisions  of  Title  13. 
However,  the  administration  of  school  elections  must  conform 
to  the  met-iods  and  uniform  procedures  outlined  in  Title  13. 

Regardless  of  the  political  jurisdict  Lon,  the  manner  of 
conductinq  elections  in  a  county  i  r,    substantially  the  same. 
Uniform  pr  iccdures  and  uniform  dead  I  Lnes  are  provided  to 
standardize  those  aspects  of  elect  ion  administration  that 
are  routinely  done  to  insure  consistent  application  of 
election  law.   Responsibili ty  for  conducting  elections  is 
fixed  with  a  local  election  adminitrator  and  the  Secretary 
of  State. 

Consolidation  of  Local  Elections 

The  proposed  revised  election  code  consolidates  local 
government  elections  --  municipal,  county,  and  special 
district  in  odd-numbered  years.   Currently  counties  hold 
their  elec:ions  in  even-numbered  years  in  the  fall;  city- 
manager  ci_ies  hold  their  elections  at  the  same  time  as 
counties  and  the  vast  majority  of  cities  and  towns  in  Montana 
hold  Spring  elections.   The  legislation  recommended  by  the 
Subcommittee  would  establish  a  new  schedule  for  elections. 
All  general  elections,  except  school  elections,  would  be 
held  in  Ncrember.   There  would  be  a  general  election  held 
each  year.   The  even-numbered  year  elections  would  be  held 
for  national  offices,  state  offices,  state  legislators , 
district  court  judges,  multi-county  district  offices  (such 
as  the  Public  Service  Commission),  and  any  special  district 
offices  that  require  annual  elections.   In  odd-numbered 
years  elections  would  be  held  for  the  local  government 
offices.   The  consolidation  of  local  elections  is  aimed  at 
increasinc  voter  turnout  and  separatinq  state  and  national 
issues  frcm  local  issues.   IT  all  were  under  scrutiny  at  the 
same  time  it  was  hoped  that  interest  in  local  issues  and 
candidates  would  be  heightened. 
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Central  Acini 

The  Secretary  ■  f  State's  role  in  election  administration 
would  be  clarified  by  the  proposed  revised  election  code. 
In  allowinq  greatej   flexibility  and  eliminating  administrative 
detail  the  obligation  for  developing  rules  and  standards 
would  be  fixed  with  the  Secretary  of  State.   In  addition, 
the  duties  and  reponsibilities  of  the  Secretary  of  State 
would  bo  specified. 

The  lack  of  a  single  unified  system  and  a  final  authoritative 
decision-maker  makes  if  difficult  to  adopt  cons.stant  policies 
for  doalinq  with  flu1  administration  of  elections.   The 
Subcommittee  bill  rectifies  this  problem  by  pro /iding  for  a 
single  chief  administrative  officer  at  the  stat>?  level  and 
a  parallel  counterpart  --  the  county  election  admin- 
istrator --  at  the  local  level.   The  same  logic  applies  to 
local  level  authorities  as  applies  to   I     lev el  authorities. 

Political  participants  will  bo  ablo  to  easily  identify  the 
individual  and  oft  Lee  charged  with  final   mthor  ty  to  make 
!■  -isions  on  eleel  ion  adminisl  ration  questions.   There  will 
be  less  opportunity  for  contusion  and  conflict  i  tg  policy 
interpret  at  ions. 

State  election  laws  no  matter  how  carefully  drawn  are  not 
always  clear.   Some  problems  are  neve]  adequately  anticipated 
when  drafting.   Coupled  with  this  is  the  extremely  short 
time  frame;;  in  which  elect  ions  an  conducted.   Cn  the  conduct 
m  eleel  Lon,  tl      L:  no  tomorrow.   There  mu.it,  therefore, 
be  a  mechanism  by  which  authoritative  .administrative  decisions 
can  be  made.   It  is  unreasonable  to  expeel  56  counties  to 
solve  each  of  these  problems  as  they  come  up  in  an  election. 

The  Subcommi ttoo  bill  provides  for  administrative  remedies 
for  election  problems  that  currently  do  not  exist  in  state 
law.   The  Secretary  of  State  is  author  i  zoi  to  provide  rules 
and  intepretat i ons  to  resolve  common  disputes  a  ;  they  occur 
and  develop  remedies  for  identified  election  problems. 

In  essence  then,  the  bill  provides  a  statutory  rramework 
that  establishes  well  defined  responsibilities  ind  provides 
the  authority  to  moot  these  responsibilities .    nhe  intent  of 
the  Subcommittee  was  to  draft  legislation  that  /ill  permit 
sufficient  flexibi  1       ir  election  officials  to  meet  specific 
local  requirements  and  make  use  of  available  resources  in  an 
effective  and  efficient  manner  while  not  acting  in  conflict 
with  state  election  standards. 
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Additional  He 'commended  Changes 

In  order  to  simplify,  clarify,  and  make  all  procedures  as  nearly 
uniform  as  possible  while  providing  optional  procedures, 
where  needed,  to  allow  flexibi]  Lty  in  counties  of  different 
size  and  gi  (graphic  makeup;  the  proposed  bill  updates  major 
terminology ,  consolidates  redundant  sections,  and  repeals 
numerous  obsolete  sections.    The  Subcommittee  bill  substantially 
amends  Title  13  (Elections)  and  brings  election  procedures 
in  other  Titles  into  conformily.   The  following  outlines  the 
major  chan<  es  in  election  law  recommended  by  the  Subcommittee 
and  incorporated  in  the  recommended  Legislation. 


*  *  nev  ■■     '  .  ■  ' .  >>n: 

The  Subcomn ittee  bill: 

--  provides  uniform  method  of  public  notice  that  allows  local 
election  officials  to  chose  the  best  combination  of 
newspeper  and  electronic  medium  available  in  the  county. 
[Section  6,  p.  10] 

--  authorizes  the  Secretary  of  State  to  issue  written 

directives  and  advisory  opinions.   [Section  12,  p.  14] 

--  requires  that  the1  Secretary  of  State  provide  a  manual 
for  ejection  judges  and  hold  workshops  for  elections 
administrators  in  training  methods.   [Section  13,  pp. 
14-15] 

--  places  greater  emphasis  on  the  training  of  election 
workers.   [Section  13,  pp.  14-151 

--  stipulates  that  the  county  election  administrator 

will  perform  all  election  duties  for  all  elections  in 
the  county,  except  school  elections  unless  required 
by  the  school  district/ and  provides  the  county  clerk 
and  recorder  is  the  election  administrator  unless  the 
county  government  body  designates  or  appoints  another 
official.   [Section  14,  p.  15] 

--  contirues  the  current  practice  that  counties  must  pay 
for  tie  costs  of  conducting  state  and  county  elections 
and  requires  other  political  subdivisions  participating 
in  an  election  to  pay  a  proportionate  share  of  the 
cost  cf  the  election  as  determined  by  the  county  governing 
body.   [Section  L6,  p.  15] 
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(j  jr.  tv 

The  Subcommi ttoo  bill  provides  that  mail  registration 
forms  be  "widely  and  conveniently"  available  in  the 
county;  that  they  be  mailed  within  15  days  of  signing; 
and  that  registration  is  canceled  if  the  notification 
of  registration  card  cannot  be  delivered,  j  (Section 
28,  p.  277] . 

hllcc  L  ion    I'r  <cedupc. 


The  Subcommittee  bill 


--  clarifies  registration  cancellation  and  challenge 

procedures  and  gives  an  elector  challenged  as  not  being 
a  resident  time  to  respond  before  cancellation. 

--  requires  that  an  elector  change  voting  precinct  when  he 
changes  his  residence  to  another  precinct;  that  the 
elector  must  vote  in  the  precinct  of  residence;  provides 
a  method  to  vote  in  only  one  election  after  change  of 
name  or  residence;  and  provides  the  electo:  with  a 
method  to  submit  the  change  to  the  election  judges 
before  voting. 
[Section  40-43,  pp.  38-41] 

—  allows  minor  political  parties  to  be  represented  by 
deputy  registrar':;  and  election  judges.    [Lection  54, 
p.  49] 

--  allows  for  al I      :inc1  workers  (election   udges  and 
chief  election  judge)  to  be  appointed  in  each  precinct 
with  flexibility  in  the  number  of  election  judges  that 
are  required.         on  54,  p.  42] 

—  sets  a  specific  time  for  political  pari  Les  to  submit 
lists  for  appointment  of  election  judges  and  provides 

that  all  political  parties  that  are  eligible  to  participate 
in  primary  elections  may  submit  lists.  [Section  54, 
pp.  49-50] 

—  require:;  all  candidates  to  file  with  the  county  election 
administrator  or  the  Secretary  of  State,  except  for 
school  district  trustees.  [Section  63,  pp.  56-58] 

--  moves  the  final  day  for  filing  for  office   o  50  days 
before  the  primary;  provides  flexibility  for  ballot 
printing  and  permits  absentee  ballots  to  be  printed 
earlier  than  existing  law.  [Section  63,  p.  58] 

--  allows  different  colored  ballots  for  nonpa  -tisan 

ballot  at  primary  election.   [Section  69,  pp.  63-65] 
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--  provides  that  when  a  partisan  candidate  dies  or  withdraws 
30  days  or  more  before  a  primary,  the  political  party 
may  choose  a  replacement;  however,  if  no  one  is  nominated 
by  a  p  irty  because  of  death  or  withdrawal  30  days  or 
less  before  a  primary,  the  party  must  choose  a  candidate 
after  ihe  primary.  [Section  75,  77,  pp.  69-72] 

—  requires  that  independent  candidate  petition  must  be  5% 
of  the  total  vote  cast  for  the  successful  candidate  at 
last  election.  [Section  H3,  pp.  74-75) 

—  change  3  I  he  number  of  votes  needed  to  qualify  a  party 
to  participate  in  a  primary  to  5%  of  the  total  vote 
cast  f:>r  the  successful  candidate  for  qovernor  in  the 
last  election.   [Section  86,  pp.  77-78] 

--  eliminates  ballot  detail  to  allow  flexibility  in  solving 

printi  ig  problems  by  allowing  the  Secretary  of  State  to 

prescribe  details  before  each  election.   [Section 
93,  pp.  82-83] 

--  requires  each  elector  to  state  correct  residence  address 
as  well  as  name  when  offering  to  vote  and  to  submit  a 
transfar  form  if  the  registration  form  is  not  current. 
[Section  10,  p.  98] 

--  provides  for  election  judges  to  take  a  ballot  to  a 

handicapped  elector  who  can  come  to  the  voting  premises 
but  cainot  enter  the  polling  place.   [Section  111,  pp. 
95-100] 

--  allows  candidates  and  their  supporters  to  have  poll 
watchers  if  there  is  enough  room  in  the  polling  place. 
[SectiDn  114,  p.  102] 


*  *  '  <'  I  i  mi 

The  Subcommittee  bill: 


provides  for  uniform  election  procedures  for  nonpartisan 
candidates  for  all  levels  of  government.   [Sections 
139-149,  pp.  121-127] 

requires  that  nonpartisan  elections  be  by  separate 
paper  :>allot  or  in  a  separate  section  on  a  voting 
machine  or  device  and  allows  for  them  to  be  separate  or 
on  the  same  ballot  with  a  nonpartisan  designation 
during  a  general  election.   [Section  145,  pp.  123-1241 

provides  that  a  primary  need  not  be  held  in  a  nonpartisan 
race  if  not  more  than  twice  the  number  to  be  elected 
file  fir  office.   [Section  145,  p.  124] 
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The  Subcommittee-  bill: 

--  allows  local  election  administrators  the  choice  and 

authority  to  be      ounting  votes  before  the  polls 

close  and  e:      , shes  a  method  to  insure  election 

integrity,  reconciliation  and  to  prevent  disclosure. 
[Section  150,  pp.  127-128] 

--  stipulates  that  the  county  governing  body  will  canvass 

the  votes  but  allows  the  governing  body  of  other  political 
subdivisions  to  join  in  the  canvass  of  candidates  and 
issues  for  the  political  subdivision.   [Section  157, 
pp.  134-135] 

--  requires  a  detailed  record  of  the  canvass   ncluding 
all  write-in  votes.   [Section  157,  pp.  136-137] 

--  requires  reporting  of  all  write-in  votes  in  local 

and  state  canvass  reports.   [Section  167,  pp.  142-143] 

*  * 


The  Subcommittee  bill: 


--  clearly  differentiates  the  procedures  for  a  count 

ordered  and  close  vote  recount.   [Section  171,  pp.  144- 
146  and  Section  174,  pp.  147-148] 

--  requires  tie  votes  in  primaries  to  be  settled  by  lot 
[Section  187,  p.  158] 

--  requires  one  of  the  candidates  who  tied  to  be  appointed 
in  the  case  of  a  tie  vote.   [Sections  188-1.93  pp.  158-168] 
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Vo !  '  vices 

The  Subcommittee  bill: 

--  combines  the  ch  ipter  on  voting  machines  with  the  chapter 
on  election  devices  to  provide  a  single  chapter  on 
voting  machines  and  devici   .   [Section  194-207,  pp. 
161-170] 

--  sets  broad  guidelines  for  the  use  of  voting  machines 
and  devices  and  requires  the  Secretary  of  .^tate  to 
prescribe  specifics  for  each  type  of  machine  or  device 
used  in  the  state.   [Section  196,  pp.  162-163,  Section 
200,  pp.  165-166] 

--  provides  for  review  and  use  of  new  types  of  voting 
equipment  without  changes  in  the  statutes. 
[Section  198,  p.  165] 
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E'Leotio'.'G    J'i>f    h'cilr  rn  I     OJ'J'iin' 

•-  The  Subcommittee  bill  provides  for  the  special  election 
of  United  States  Representative  in  certain  circumstances. 
[Section  210,  p.  1721 


*  * 


;  '  ^   /'/'«C(s  I,  i  a o r> 

The  Subcomm  ttee  bill: 

--  does  not  revise  the  method  of  appointing  the  Commissioner 
of  Cam  >ai([n  Practices  (see  Appendix  A) 

--  clarifies  the  authority  of  the  Commissioner  of 

Campai  jn  Finances  and  Practices  and  restricts  i t  to 
those  election  laws  relatinq  to  Campaign  Finances  and 
Practices  [Chapter:-,  35,  36,  or  37  of  Title  13]. 

--  change  3  the  pen. ill  Les  in  the  campaign  finances  and 

practices  act  from  criminal  to  civil  (see  Appendix  R) . 
[Sections  244-246,  pp.  201-203] 

**      Pol  it  i  a  1 1    Part  lev, 


The  Subcommittee  bill  requires  political  parties  to  fib 
their  rules  with  the  Secretary  of  State  and  the 
county  election  administrator.   [Sections  261  and  262, 
p.  2191 
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REPORT  FROM  THE  COMMISSIONER  OF 
CAMPAIGN  FINANCES  AND  PRACTICES 
APPOINTMENT  OF  THE  COMMISSIONER 
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Rej  ort  from  the 

Cor missioner  of  Cairtpaic 

Fii  ancos  and  Practices 


APPENDIX  A 
APPOINTMENT  OF  THE  COMMISSIONER 


WHEN  THE  1975  LEGISLATURE  created  and  filled  the 
Office  of  the  Commissioner  of  Campaign  Finances  and  Practices, 
it  took  great  pains  to  assure  that  the  positior  would 
remain  free  from  the  influence  of  partisan  politics.   In 
view  of  the  historical  circumstances,  that  attitude  was 
understandable.   But  it  ignored  the  constitutional  truth 
that,  in  matters  of  law  enforcement  and  admini:.  trat  ion , 
total  insulation  from  politics  is  a  difficult  thing  to 
achieve.   The  reasons  (legal  reasons)  for  this  fact  are 
traceable  in  part  to  what  we  in  Montana  call  Executive 
Reorganization,  in  part  to  general  principles  of  constitu-    > 
tional  law,  and  in  part  to  the  peculiarities  of  the 
Montana  Constitution  itself.   An  extended  discussion  of 
these  matters  is  in  order,  for  the  changes  proposed  at  this 
point  are  among  the  most  significant  in  this  suggested  re- 
vision of  the  election  laws. 
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To  briefly  recapitulate  the  process  set  Lr  motion  by 
Senate  Bill  76,   the  Legislature  passed  a  comprehensive 
law  dealing  with  control  and  reporting  of  election  campaign 
financing.   They  prescribed  criminal  penalties  for  its 
violation.   They  created  the  Office  of  the  Commissioner  of 
Campaign  Finances  and  Practices  and  authorized  its  salary. 
They  endowed  the  office  with  powers  of  general  administra- 
tion and  criminal  enforcement.   Then  a  bipartisan  committee 
composed  of  the  majority  and  minority  leaders  of  both  houses 
selected  the  individual  to  serve  a  five-year  term  as  Commis- 
ioner.   That  term  will  expire  in  July  of  1980,  whereupon 
another  such  committee  will  presumably  select  another  Com- 
missioner.  The  individual  whose  term  expires  n.ay  not  serve 
again,  nor  may  he  be  a  candidate  for  elective  office  for  a 
period  of  five  years. 

Put  another  way,  the  44th  Legislature  passed  a  law; 
it  created  an  office  for  the  purpose  of  enforcement  of  that 
law,  then  proceeded  to  fill  the  office  with  an  individual 
of  its  own  choosing.   Stated  even  more  simply,  the  Legislature 
is  trying  to  enforce  its  own  law. 

The  goal  was  freedom  from  the  influence  of  partisan 
politics.   But  the  noblest  of  objectives  does  not  justify 
ignoring  the  Constitution.   The  44th  Legislature  in  the  cre- 
ation of  the  Office  of  Commissioner  did  just  that,  and  there 
is  reason  to  believe  that  it  cannot  ultimately  oe  successful. 
The  constitutional  provision  involved  is  that  of  separation 
of  powers.   But  the  provisions  of  the  Montana  Constitution 
dealing  with  the  executive  function  and  the  appointment  of 


1  Specifically,  §10,  ch.  480,  laws  of  1975;  nov;  §23-4785, 
R.C.M.  1947. 
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executive  officers  are  worth  sotting  forth  verbatim  here, 
for  they  are  also  at  the  root  of  the  problem,  and  the  dif- 
ferences between  them  and  the  present  appointment  process 

.,  .    2 
is  striking . 


Section  7.   20  Departments.   All  executive  and  ad- 
minist  Tatfive- of  f  ices  ,  boards  ,  bureaus,  commissions, 
agencies  and  instrumentalities  of  the  executive 
brand  (except  for  the  office  of  governor,  lieu- 
tenant governor,  secretary  of  state,  attorney  gen- 
eral, superintendent  of  public  instruction,  and 
auditor)  and  their  respective  functions,  powers, 
and  di  ties  ,  shall  be  allocated  by  law  among  not 
more  t  han  20  principal  departments  so  as  to  pro- 
vide i n  orderly  arrangement  in  the  administrative 
organization  of  state  government. 
miss  i 
loca  tment. 

Section  8.   Appointing  power.   (1)  The  departments 
provicfed- for  in  section~7  shall  be  under  the  super- 
vision of  the  governor.   Except  as  otherwise  pro- 
vided in  this  constitution  or  bij   lam,     each  department 
shall  be  headed  by  a  single  executive  appointed  by 
the  gc vernor  subject  to  confirmation  by  the  senate 
to  ho' d  office  until  the  end  of  the  governor's  term 
unles:  sooner  removed  by  the  governor. 

(2]  The  governor  shall  appoint,  subject  to  con- 
firmation by  the  senate,  all  officers  provided  for 
in  this  constitution  in  tment    or 

elect',  n    "s  for.        They  shall  hold 

office  until  the  end  of  the  governor's  term  unless 
soone  '  removed  by  the  governor. 

Vr        -k  1c  ->'c 

A  car >ful  study  of  these  provisions  reveals  only  that 
they  are  ambiguous  as  applied  to  the  appointment  of  the 
Commission  r.   Is  the  Commissioner  an  "officer  of  the  exec- 
utive braneh?"   Is  he  a  "temporary  commission?"   Need  he 


Article  VI,  §§7,8,  Constitution  of  Montana  (1972)  (emphasis 
added) 


3 
be  allocated  within  one  of  the  twenty  departments ,   or  is 

the  administrative  attachment  to  the  Office  of  the  Secretary 

of  State  sufficient?   Do  the  provisions  excepting  officers 

"otherwise  provided  for  by  law"  apply  to  this  situation? 

We  might  attempt  answers  to  these  questions,  but  in 
view  of  the  principle  of  separation  of  powers  I  suggest 
that  they  are  irrelevant .   Regardless  of  which  constitutional 
pigeonhole  into  which  the  office  is  to  fit  ,  there  is  no  way 
to  give  it  any  practical  meaning  if  it  is  not  jo  exercise 
the  executive  power  of  administering  and  enforcing  the  law. 
Viewed  from  another  direction,  the  problem  is  not  so  much 
one  of  as  of  the  exercise  of  powers. 

We  have  no  doubt  that  the  legislature  may  pass  such 

laws  as  it  chooses,  or  that  it  may  create  offices;  nor  even 

that  it  may  fill  those  offices  itself,  with  such  persons  as 

it  may  see  fit.   The  minutes  of  the  1972  Constitutional  Con- 

4 
vention  appear  to  bear  this  out,   as  does  the  nolding  of  the 


3  At  last  count  only  19  such  departments  were  Ln  existence. 
See  §82A-104,  R.C.M.  1947  (1977  supp.) 

4  From  pp.  2916-17  of  the  verbatim  transcript  :>n  file  in  the 
State  Law  Library  of  Montana,  speaking  of  what  became  pres- 
ent Article  VI,  §8  (appointing  power  of  the  governor)  (1972): 

CHAIRMAN  GRAYBILL:   Mr.  Joyce. 

DELEGATE  JOYCE:   Mr.  Chairman.   I  think  I've  already  explained 
this  section.   This  says,  in  effect,  that  the  governor  shall 
make  the  appointment  of  the  heads  of  the  departments,  sub- 
ject to  confirmation  by  the  senate.      -  '.-,  '   h  ir    :ppoint- 
men'      ■  ■ !    or   tht  ir        •-■     ,s  noi 

"•  ,   _ '  '  •  ".■  ,  -  •  '  •■  ,    or  a 

•t     '•     [sic],       '-  '•  term.     If  they 

do  that,  well  then,  that  man  has  the  office  for  that  term. 
Anyone  so  appointed  shall  hold  office  until  the  end  of  the 
term  of  the  governor,  unless  sooner  removed  by  the  govern- 


Montana    Supreme    Court    in      State   ex  re  I.   -   .  .  '.dative 

i 

Finance  Comrm  ttee.         But  the  matter  of  what  powers  such  an 
appointee  ray  exercise  is  another  question.   Administration 
and  enforcement  of  the  criminal  law  are  the  paradigm  of  the 

-         -■       6    i 
executive  : unction  --al. 

of  separation  of  powers 


executive  function   -all  of  which  brings  us  to  the  subject 


The  doctrine  originally  derived  not  from  any  express 
provision  cf  the  Constitution  of  the  United  States,  but 
from  recognition  that  our  scheme  of  government  is  divided 
into  three  branches,  seeming  to  imply  that  each  has  its 
proper  func  tion  which  the  others  are  not  competent  to  per- 
form.  The  conventional  phrases  "separation  of  powers"  and 
"checks  and  balances"  are  entirely  judicial  inventions, 
traceable  to  the  political  philosophy  of  Montesquieu.   Modern 
legal  case:  on  the  subject  are  not  common,   but  the  recent 


or.  Th*        :■        '■■  "  ■■■  the  man  unless    the    '.ea- 

rs  him     '•       ■'■  .   In  effect,  it's  the  way 

it's  being  done  now,  as  I  understand  it. 

CHAIRMAN  GRAYBILL:   Very  well.   You've  heard  the  motion  of 
Mr.  Joyce,  that  when  this  committee  does  arise  and  report 
on  section  eight,  subsection  two,  that  the  same  shall  be  re- 
ported a   adopted.   All  those  in  favor,  please  say  Aye. 

DELEGATE:  :   Aye. 

CHAIRMAN  GRAYBILL:   Opposed,  no. 

[no  response] 

CHAIRMAN  GRAYBILL:   So  ordered. 

5  168  Mont   470,  478-79,  543  P. 2d.  1317  (1975).   See  also 
State  ex  rel.  Public  Service  Cornm'n  v.  District  Court,  107 
Mont.  240,  84  P. 2d.  335  (1938). 

6  If  authority  is  necessary  to  support  this  statement,  see 
Buckley  r.  Valeo,  424  U.S.  1,  140-41  (1976) 

7  Springer  v.  Philippine  Islands,  277  U.S.  189  (1928)  is  the 
first  of  any  consequence.   "Separation  of  powers"  has  other 
ramifications,  but  the  cases  cited  here  deal  with  the  narrow- 
er quest  on  of  legislative-executive  relationships.   The 
matter  in  breadth  is  discussed  in  Gunther  &  Dowling,  CASKS 
AND  MATERIALS  ON  CONSTITUTIONAL  LAW  555  ff.   (8th  ed.  1970),  and 

see  Buck  .ey  v.  Valeo,  supra. 
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disputes  involving  former  President  Nixon  and  lis  papers 

Q 

presented  similar  questions. 

What  is  implicit  in  the  Constitution  of  tie  United 
States  is  explicit  in  Montana's: 

Section  1.   Separation  of  powers .   The  po  ;er  of 
the  government  of  this  state  is  divided  into 
three  distinct  branches-- legislative ,  executive, 
and  judicial.   No  person  or  persons  charged 
with  the  exercise  of  power  properly  belon  Tin,p 
to  one  branch  shall  exercise  any  power  pr  )- 
perly  belonging  to  either  of  the  others,  ex- 
cept as  in  this  constitution  expresslv 
directed  or  permitted." 

Section  4.  Duties .  (1)  The  executive  power 
is  vested  in  the  governor  who  shall  see  that 
the  laws  are  faithfully  executed. . . ^ 

Now,  while  we  are  dealing,  here  with  a  question  of  con- 
stitutional law,  it  is  not  the  sort  of  constitutional  law 
which  is  (as,  for  instance,  civil-rights  matters)  directly 
transferable  from  the  Federal  sphere  to  the  state,  nor  for 
that  matter  from  the  law  of  any  other  state  to  the  law  of 
Montana.   No  other  precedent  on  the  point  is  binding.   The 
existing  precedents  of  the  Montana  Supreme  Court  are  not 
particularly  instructive,    seeming  to  state  oily  that  while 
one  branch  of  government  should  not  exercise  t.ie  powers  of 
another,  there  is  a  sort  of  "rule  of  reason"  which  keeps 


8  Nixon  v.  Adm'r  of  General  Services  Administration, 
U.S. ,  9  7  S.Ct.  2  777  (19  7  7) 

9  Article  III,  §1.  Constitution  of  Montana  (1972) 

10  Article   VI,  §4,  Constitution  of  Montana  (1)72) 

11  See,  e.g.,  Board  of  Regents  v.  Judge,  168  Mont.  433,  451, 
543  P. 2d.  1323  (1975);  State  ex  rel .  Judge  v.  Legislative 
Finance  Committee,  168  Mont.  470,  543  P. 2d.  1317  (1975); 
State  ex  rel.  Public  Service  Comm'n  v.  District  Court, 
107  Mont.  240,  84  P. 2d.  335  (1938) 
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them  from  being  absolutely  and  exclusively  distinct  , 

and  that  individual  cases  must  be  determined  in  the  light 

of  their  individual  facts. 

As  s'ated,  the  precedents  of  other  jurisdictions  are 
not  binding  upon  our  courts.   But  they  are  highly  suggestive, 
for  there  exist  at  least  three  recent  cases  involving  facts 
strikingly  similar  to  those  surrounding,  the  appointment  of 
the  Montai  a  Commissioner  where  courts  have  found  such  a 
mode  of  appointment  to  run  afoul  of  the  const  itut  iona]  prin- 
ciple of  separation,  or  at  least  to  be  inconsistent  with  the 
executive  powers  granted  by  the  particular  legislation. 
The  point  of  all  three  is  that  a  legislative  appointee  mav  not 
enforce  the  law.   If  the  Campaign  Practices  Act  cannot  be 
enforced,  it  was  a  useless  act,  and  enforcement  of  the  elect- 
ion laws  is  back  where  it  was  before  1975.   Alternatively, 
if  the  of  "ice  is  to  be  "executive"  in  nature  and  function, 
the  Commissioner  must  be  appointed  by  the  Governor.   Political 
implications  aside,  this  appears  to  be  mandatory  if  the  office 
is  to  be  effective,  since  the  practical  legality  of  the  matter 
is  that  any  defendant  in  a  criminal  action  brought  by  the 
Commissioner  has  a  good  defense  based  on  the  separat ion-o f- 
powers  provision.   This  has  been  and  will  continue  to  be  a 
serious  consideration  which  enters  into  anv  decision  the 
office  mi^ht  make  as  to  the  desirability  of  a  prosecution. 
It  is  for  these  reasons  that  the  proposed  revision  of  §23- 
4785,  R.C.M.  1947,  provides  for  appointment  of  the  Commissioner 
by  the  Governor  (:,'  13-37-102). 


12  Walker  v.  State  Board  of  Elections,  359  N.E.2d.  113  (111. 
1976);  Guidry  v.  Roberts,  331  So. 2d.  44  (La.  1976);  Buckley 
v.  Val^o,  424  U.S.  1  (1976).   These  cases  have  subjected 
the  legislation  in  question  to  what  might  be  called  "strict 
scrutiny,"  and  ambiguities  have  been  resolved  in  favor  of 
the  principle  of  separation. 
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Does  this  mean  that  it  is  not  possible  to  create  an 
election-law  enforcement  agency  that  is  free  from  political 
influence?   Must  it  depend  for  its  existence  on  the  good- 
will of  the  very  people  it  is  supposed  to  be  regulating? 

Probably  not,  but  the  solution  does  require  some 
ingenuity.   The  proposed  revision  (page  2,  §  13- 37-102 [ 3 ] ) 
is  based  essentially  on  an  idea  originating  in  the  circum- 
stances surrounding  the  case  of  Humphrey's  Executor  v.    United 

13 
States.         There  a  Federal  Trade  Commissioner  had  been  ap- 
pointed by  a  President  with  the  advice  and  consent  of  the 
Senate,  but  with  a  certain  restriction:  Humphrey  was  to  hold 
office  for  a  specified  term  and  was,  under  the  statute,  re- 
movable only  for  cause.   The  Supreme  Court,  qualifying  an 

14 

earlier  and  apparently  inconsistent  case,    held  that  the 

restriction  upon  the  President  was  valid  in  view  of  the 
particular  duties  of  the  Commission  and  the  need  for  insul- 
ation from  politics.   Therefore  Humphrey,  like  Arthur  Burns, 
could  not  be  removed  at  the  President's  whim.   The  case  has 
been  followed   in  the  Federal  Courts  and  in  state  jurisdict- 
ions.    In  view  of  the  command  of  Article  IV,  §3  of  the 
Montana  Constitution  ("The  legislature  . . .  shall  insure  the 
purity  of  elections  and  guard  against  abuses  of  the  electoral 
process")  and  the  relative  ambiguity  of  the  sections  on  the 
appointing  power,  together  with  the  demonstrable  demand  for 
insulation  from  political  caprice,  there  is  reason  to  believe 
it  would  be  followed  in  Montana.   At  least  it  provides  a 


13  295  U.S.  602  (1935) 

14  Myers  v.  United  States,  272  U.S.  52  (1926) 

15  e.g.,  Lunding  v.  Walker,  359  N.E.2d.  96  (111.  1976).   Cf. 
Welch  v.  Key,  315  P. 2d.  154  (Okla.  1948),  and  see  2  U.S.C. 
§437(c),  dealing  with  the  appointment  of  the  Federal  Elect- 
ion Commission  in  response  to  the  Court's  decision  in 
Buckley  v.  Valeo,  424  U.S.  1  (1976) 

-9- 


decent  chance,  which  is  more  than  we  have  at  the  present 
time.   If  this  proposal  is  less  than  the  perfect  solution 
to  the  problems  of  politics  and  favoritism  in  appointment, 
it  is  the  best  solution  that  the  Montana  constitution  will 
permit . 

Still  there  are  means  to  assure  that  the  Commissioner, 
once  appointed,  will  not  be  inclined  to  favor  one  political 
faction  over  another.   While  the  Governor  is  free  to  appoint 
whomever  he  will,  the  appointment  requires  confirmation  by 
a  majority  of  the  membership  of  the  entire  Senate.     The 
possibility  that  the  Commissioner  may  be  removed  by  im- 
peachment, a  lengthy  and  difficult  process,  is  retained 
(§13-37-105).   On  the  other  hand,  he  may  be  removed  by  the 
Governor  only  for  stated  causes,  and  the  sufficiency  of 
those  causes  is  subject  to  review  in  the  courts  should  a 
dispute  arise.   The  difficulties  inherent  in  the  removal 
of  a  Commissioner  mean  that  there  is  less  temptation  for 
him  to  overlook  peccadilloes  on  the  part  of  one  faction  or 
another.   If  all  this  appears  to  make  the  Office  of  the 
Commissioner  a  permanent  part  of  the  Montana  political  and 
governmental  scene,  one  should  keep  in  mind  that  the  act 
itself  creating  the  office  can  still  be  repealed  by  a  mere 
majority  of  the  Montana  Legislature.   This  introduces  an- 
other check  into  the  performance  of  the  office,  namely 
that  of  public  opinion. 


16 


The  original  suggestion  was  that  confirmation  require 
a  two- thirds  vote  of  the  entire  senate.   It  might  not 
be  impossible  for  a  single  party  to  achieve  control  of 
both  the  governor's  office  and  two- thirds  of  the  Senate, 
but  it  is  unlikely.   This  has  happened  four  times  in 
Montana's  history,  but  has  not  occurred  since  the  30th 
Legislative  Session  of  1947.   See  LYNCH,  MONTANA'S  LEGISLATURE 
THROUGH  THE  YEARS  13,  20  (1977).   The  Commissioner's  advisory 
committee  was  of  the  opinion  that  a  two-thirds  majority 
would  be  too  difficult  to  ever  achieve. 
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In  addition,  changes  are  proposed  in  the  length  of 
term  (§§ 13-37- 102 [ 3]  and  13-37-103).   The  choice  of  a 
six-year  term,  rather  than  five,  means  that  the  end  of  a 
term  will  not  normally  coincide  with  the  election  of  a 
governor,  and  that  at  the  end  of  a  term  the  legislature 
will  always  be  in  session  for  confirmation.   The  prohibition 
on  the  Commissioner  being  a  candidate  for  public  office 
is  retained.   Although  it  was  suggested  by  the  advisory 
committee  that  a  Commissioner  be  limited  to  two  terms,  the 
present  draft  leaves  open  the  possibility  that  a  commissioner 
may  succeed  himself  twice.   We  feel  that  the  likely  effects 
of  this  are  the  (1)  a  Commissioner  will  be  encouraged  to 
do  a  fair  and  impartial  job,  since  by  doing  so  he  might 
stay  in  office  if  he  wishes,  (2)  with  that  possibility  open, 
there  is  less  temptation  to  use  the  office  as  a  shout-term 
springboard  to  something  else,  and  (3)  it  is  highly  unlikely 
that  the  same  governor  could  appoint  a  commissioner  more  than 
twice  during  his  term(s)  as  governor.   The  Governor  could  re- 
appoint the  present  Commissioner,  but  the  only  real  constraint 
on  his  descretion  is  the  sense  of  the  senate. 

Finally,  we  propose  that  the  amendment  be  made  effective 
upon  passage  and  approval.   The  effects  of  this  are  twofold: 
(1)  normal  vacancies  will  occur  during  the  legislative 
session,  and  require  immediate  confirmation.   There  will 
not  normally  be  an  opportunity  to  appoint  someone  who  is  not 
acceptable  to  the  Senate  and  who  might  serve  for  as  long  as 
two  years  before  confirmation  or  rejection.   (2)  Normal  ap- 
pointments will  not,  as  they  do  now,  occur  between  the  June 
primary  and  November  general  elections.   This  will  afford 
an  incoming  Commissioner  and  his  staff  a  short  period  of 
time  to  become  accustomed  to  the  operation  of  the  office, 
and  aviod  any  changes  in  policy  between  primary  and  general 
elections . 

IN  SUMMARY,  then,  the  proposed  revision  of  the  sections 
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dealing  with  appointment  provide  that  the  Commissioner 
shall  be  appointed  by  the  Governor,  with  the  confirmation 
of  the  Senate  as  is  usual  in  such  matters.   He  is  not  a 
"department  head,"  but  exactly  where  in  the  scheme  of 
executive  reorganization  he  will  fall  is  nrobably  onlv 
a  matter  of  taste.   Administrative  attachment  to  the 
Governor's  office  would  make  good  organizational  sense, 
but  the  present  attachment  is  sufficient  (§2-15-411).   The 
appointment  will  be  for  a  definite  term,  designed  not  to 
coincide  with  the  election  of  the  Governor.   The  Commissioner 
will  be  removable  by  the  Governor  for  specified  causes 
(malfeasance,  incompetence,  neglect  of  duty)  and  the  sufficiency 
of  those  causes  will  be  subject  to  judicial  review.   If,  at 
the  time  of  an  appointment  of  a  Commissioner,  the  Legislature 
is  not  in  session,  an  appointment  is  effective  until  rat- 
ification by  the  Senate  at  the  next  session--but  generally 
the  Senate  will  be  in  session  at  such  times.   It  is  our 
belief  that  such  a  mode  of  appointment  will  allow  the  office 
to  fulfill  the  executive  function  of  the  enforcement  of  the 
campaign  finance  laws.   The  nature  of  tbat  function  and  its 
proposed  revision  is  discussed  in  Appendix  B  . 
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APPENDIX  B 


REPORT  FROM  THE  COMMISSIONER 
OF  CAMPAIGN  FINANCES  AND  PRACTICES 
PROSECUTORAL  POWERS  OF  THE  COMMISSIONER 


Report  ,:rom  the  Commissioner 
of  Campaign  Finances  and 
Pract  ic  is . 


APPENDIX  B 

PROSECUTORIAL 
POWERS  OF  THE  COMMISSIONER 


THE  CAMPAIGN  FINANCES  AND  PRACTICES  ACT  is,  bv  nature, 
a  criminal  law.   Violation  of  any  nrovision  is  a  misdemeanor. 
Certainly  it  is  necessary,  if  alws  are  to  be  meaningful, 
to  provide  some  means  to  discourage  their  violation;  a  law 
without  a  penalty  is  mere  advice.   One  supposes  that  the 
choice  of  criminal  sanctions  in  this  case  was  as  much  a 
matter  of  legislative  habit  as  conscious  choice.   Now  many 
of  the  provisions  of  the  old  "corrupt  practices  net"  are 
merely  traditional  crimes  of  violence,  intimidation,  fraud, 
theft,  or  bribery,  being  differnet  only  in  that  jhey  are 
described  in  the  context  of  the  election  process.   In  these 
matters  a  criminal  penalty  fits  comfortably  (and  it  might. 
also  mentioned  that  violation  of  these  provision  ;  is  a  rare 
thing).   On  the  other  hand,  the  provisions  of  thj  Campaign 
Fiannce  Act  dealing  with  the  use  of  money  (contributions, 
expenditures,  reporting)  arc  fundamentally  different:  they  do 
not  prohibit  what  lawyers  call  mala    in  r,a.     If  one  thinks  of 
them  as  crimes   at  all,  it  must  be  as  "white-collar"  crimes. 
The  criminal  penalties  of  the  Campaign  Practices  Act,  in 
fact,  may  not  have  been  the  best  choice  for  its  enforcement. 
There  are  alternatives,  and  those  are  the  subject  of  this 
discussion . 
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Within  the  Campaign  Practices  Act  itself,  there  are 
references,  in  addition  to  the  criminal  enforcement  powers, 
to  a  "civil  action:"   "[T]he  Commissioner  may  initiate  a 
civil  or  criminal  action...;"    "Whenever  the  Commissioner 

determine?  that  there  appears  to  be  sufficient  evidence 

1  8 
to  justifs  a  civil  or  criminal  prosecution...;    "The 

Commissiorer  . . .  may  prosecute  . . .  any  criminal  or  civil 

19 
action...'     Finally,  "In  any  action  brought  under  the 

election  Laws  of  this  state,  the  appropriate  district  courl 

may  enjoir  any  person  to  prevent  the  doing  of  any  prohibited 

act  or  to  compel  the  performance  of  any  act  required  by 

20 
the  election  laws." 


The  curious  thing  about  this  cryptic  reference  to  a 
"civil  action"  is  that  the  action  itself  is  not  described. 
The  gener<\l  procedure  for  the  contest  of  elections  (§§23- 
4763  et  seq.,  R.C.M.  1947)  is  certainly  a  civil  one,  though 
it  is  by  no  means  clear  that  the  Commissioner  has  the  power 
to  bring  ,  uch  an  action.   The  equity  powers  granted  to  the 
district  courts  are  civil  took  and  it  is  possible  to  imagine 
this  powe  "  to  mandate  or  enjoin  as  a  useful  tool;  for  in- 
stance, to  compel  a  candidate  or  committee  to  file  a  late 
report,  or  to  file  an  accurate  report  when  there  is  reason 
to  believe  that  one  already  filed  is  less  than  truthful. 
While  the  "e  are  circumstances  under  which  this  might  be  use- 
ful (and  Lt  has  been  considered) ,  there  are  also  inherent 
weaknesses   The  first  is  the  time  problem:  with  many  reports 
due  a  mer j  five  or  ten  days  before  an  election,  even  a  very 
speedy  la;suit  might  not  produce  results  in  time  for  the 
voters  to  learn  anything  of  value.   Secondly,  assuming,  no 


17  §23-4787(2) ,    R.C.M.    1947 

18  §23-4788(1) 

19  §23-4787(3) 

20  §23-47-108 
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pressing  circumstances  of  time,  there  is  some  question 
as  to  whether  a  court  would  exercise  its  power  to  mandate 
or  enjoin.   Equity  traditionally  takes  jurisdiction  only 
when  there  is  not  a  "plain,  speedy  and  adequate  remedy 

at  law."   In  most  of  these  imaginary  situations,  there  is 

21 
such  a  remedy--the  criminal  one.     Finally,  it  might  be 

difficult  to  produce  the  desired  information,  siice  the 

truthful  testimony  by  its  nature--in  view  of  the  criminal 

sanctions--might  tend  to  incriminate  the  defendant. 

What  the  44th  Legislature  may  have  meant  by  "civil 
action"  is  at  this  point  purely  speculative.   Whit  we  in- 
tend to  propose  here  is  that  the  "civil  action"  mentioned 
in  the  Act  be  actually  created  and  describee]- -a  statutory 
tort. 

Briefly,  the  suggestion  is  that  the  contribution,  ex- 
penditure, and  reporting  provisions  of  the  Act  be  enforce- 
able by  a  civil  action  based  on  knowing  or  negligent  vio- 
lation, and  that  those  violations  be  punishable  by  a  civil 
fine  and  no  more.   The  older  parts  of  the  "corrupt  practices 
act,"         ■  ,  would  remain  misdemeanors.    Th^  proposed 
language  is  very  nearly  self-explanatory.   While  the  action 
could  be  brought  for  negligent  violation,  in  act  lal  practice 


21     The  traditional  view  is  that  equity  will  not  enjoin 

viola  t  Lon  of  the  criminal  law.   In  42  Am.  Jur.2d  Tnjw   ■■        ■■ 
§39  (1969)  it  is  stated  with  confidence  but  little  author- 
ity that  a  public  agency,  when  seeking  a  statutorily  auth- 
orized injunction  to  enforce  a  public  law,  need  not  dem- 
onstrate the  traditional  prerequistes  of  equi  ;y  jurisdict- 
ion.  See  also  Montana  Milk  Control  Board  v.  lehberg,  141 
Mont.  149,  165,  376  P„2d.  508  (1962).   However,  there  re- 
mains the  conceptual  difficulty  with  requiring  a  civil  de- 
fendant to  admit  what  might  subject  him  to  ultimate  crim- 
inal liability.   Cf.  Marchetti  v.  United  States,  390  U.S. 
39  (1968). 
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such  matters  are  likely  to  be  resolved  by  negotiation 
(as  indeed  they  always  have  been).   The  actual  amount  of 
a  fine  is  left  to  the  judge's  discretion,  according  to 
his  perception  of  the  gravity  of  the  offense.   Under  the 
language  as  grafted,  this  action  is  the  exclusive  remedy 
and  violations  of  contribution/expenditure/reporting 
provisions  would  not  be  subject  to  criminal  penalty.   They 
would,  however,  still  be  ground  for  contest  of  an  election 
or  forfeiture  of  nomination  or  office. 

The  plan  suggested  here  is  not  entirely  original  with 

22 
us,  but  is  tc ken  substantially  from  the  law  of  California 

One  major  difference  is  that  the  law  of  California  allows 
any  citizen  to  bring  the  action  (only  requiring  him  to  com- 
plain first  to  the  Fair  Political  Practices  Commission), 
The  draft  suggested  here  leaves  enforcement  solely  to  the 
Commissioner  and  the  County  Attorneys.   This  is  so  because  of 
expressed  fears  of  harassment  suits  against  vulnerable 
candidates,  c lthough  the  California  experience  does  not  appear 
to  bear  out  fears  of  groundless  suits. 

Removal  of  the  criminal  sanctions  from  the  contribution, 
expenditure,  and  reporting  requirements  of  the  Act  follows  a 
a  trend  current  in  other  jurisdictions:  civil  enforcement 
is  the  rule.   It  may  reflect  the  thought  that,  since  the  con- 
duct of  campaigns  is  supposed  to  be  a  gentlemanly  business, 
the  law's  enforcement  should  be  too.   Conduct  can  be  deterred 
and  miscreants  punished  without  the  stigma  of  a  criminal  con- 
viction.  It  mav  seem  at  first  glance  that  the  effect  of  such 

a  change  would  be  to  reduce  the  Commissioner's  power  somewhat, 

23 
but  actually  the  reverse  is  probably  true.     Furthermore,  the 


23     It  is  certainly  true.   When  one  compares  the  procedural 
disadvantages  inherent  in  the  criminal  process  —  unanimous 
jury,  proof  beyond  a  reasonable  doubl  ,  nona va i 1  ah i 1 i I v  of 
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amendment   is  easy  Lo  effect,  requiring  only  Lhe  addition  of 
three  new  see  I  ions  at  lhe  end  el  chapter  37  to  the  draft  re- 
codification already  prepared  by  the  Legislative  Council. 
Three  present  sections  (see  Page  6)  prescribing  criminal  pen- 
alties (Or  violation  of  contribution  laws  will  b<  suggested 
for  repeal.   The  present  section  deal  ing  with  corporate  con- 
tributions, which  incidentally  will  be  entirely  rewritten, 
will  likewise  be  enforceable  1>\  the  civil  penalty. 

It  has  been  suggested  that  the  criminal -penalty  provis- 
ions and  the  present  "powers  of  the  Commissioner"  sections 
(§§23-47-103  and  23-4786,  R.C.M.  1947)  be  amended  to  remove 
entirely  the  Commissioner's  power  to   initial'   criminal  pro- 
ceedings.  Alter  reflection  it  was  felt  better  t<   leave  the 
possibility  open  that  the  Commissioner  could  bring  such  a 
prosecution  for  violation  of  the  older  corrupt  practices 
statutes,  on  the  theory  that  county  attorneys  have  been  notably 
reluctant  to  bring  them  in  the  past."    Under-  th<  proposed 
draft  .  the  possibility  remains  open  that  the  Commissioner 
could  resort  to  the  criminal  process,  but  that  possibility 
should  be  considered  reunite. 


compelled  testimony  of  the  defendant,  and  .ill  the  common- 
law  baggage  that  goes  with  due  process  of  law--the  civil 
process  seems  by  far  the  more  attractive  from  the  enforce- 
ment standpoint.   It  would  also  certainly  be  cheaper. 

24      Perhaps  curiously,  there  is  no  reported  case  in  Montana 
of  a  criminal  proceeding  under  any  of  these  statutes.   Ei- 
ther there  have  been  no  violations,  or  no  prosecutions,  or 
no  appeals.   There  are  several  instances  of  civil  proceedings 
— suits  brought  by  disgruntled  losers.   See,  e.g.,  Kommers 
v.  Palagi,  111  Mont.  293,  108  P. 2d.  208  (1938).   Kommers 
indicates  that  (1)  the  ostensibly  criminal  statutes  do  im- 
ply a  civil  cause  of  action,  and  (2)  there  is  no  inherent 
right  to  a  jury  trial  in  such  a  matter. 
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As   mentioned   before    (see   note    21    above) ,    in   order   to 
insure   maximun   effectiveness   of   the   civil    remedy,    it    is 
necessary   to   make    certain    that   violations    of   the   provisions 
subject    to    it    are   not    capable   of  being   crimes.       For   that 
reason,    we   propose    deletion    (repeal)    of    the    following   scattered 
sections    and   subsections    from   the   current    code.      The   number- 
ing  system   is    that    employed  by   the   Council's    draft    recodi- 
fication. 


13~35~2'J7.       Deceptive    election    practices. 


(3)    Knowingly    submits    a    false    report    or    deliberately    fails    to    include 
infor mat  ion      n    a    repot"  t    i egu  i  red    by    this    title; 

1  3  ~  3  i>~2  '  3  •  I  1  1  ega  1  cont  r  i  but  ions  .  Any  pel  son  who  accep  t  s  a  con- 
tribution prohibited  by  this  title,  who  makes  a  contribution  in  excess 
of  the  amounts  specified  in  this  title,  or  who  makes  a  contribution  in 
any   (.inner    o    he  r    i  h  1  n    prov  ided    in    this    title    is    yu  i  1  t  y    of   an    i  1  1  ega  1 

i  1 •     by    a    fine    not     to    exceed    $1,000,     imprisonment 

in    t  he  count  v    jail     lor    a    t  erm   not  rxrn-d    6  months,    or    hot  h ,    for    each 

11    ite    \.  i  u  '  a  t  i  ( in  . 

13~35~2-9-       Proceedings    against    corporations.       In    like   manner    as 
prescribed    for    t  lie    contesting   of    an    election,    any   corporation   organized 
under    the    laws    of    or    doing    business    in    the    state   of    Montana   may    he 
brought     into    court    on    the    ground    of    deliheiate,    serious,    and    material 
violation    of    the    provisions    of    this    title.       The    petition    shall    be    filed 
in    the   district    court     in    the    county   where    the   corporation    has    its    prin- 
ciple   office    or    where    the   violation    of    law    is   averred    to    have    been    com- 
mitted.      The    cor  por.it  i  on ,    upon    conviction,     is    punishable: 

(1)  if     it     is    organi/ed    under    the    laws    of    this    state,    by    a    fine    not 
ed    $10,000,    by    cancellation    of    the    certificate   of     incorporation, 

or    by    both    fine    and    ca 1 ce 1 1  at i on ;    or 

( 2 )  if    it     is    ■)    fore  i  (jn    corpora  t  i  on  ,    by    a    fine    not    to   exc  eed    $  1  0,  000, 
by    enjoining    the    corporation    from    further    transacting    business    in    this 
state,    or    b\     both    1  ine    and     injum  ; :    n. 
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APPENDIX  C 


RECOMMENDED  BILL  TO  GENERALLY 

REVISE,  UPDATE,  AND  MODERNIZE 

MONTANA'S  ELECTION  LAWS 
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